STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTVENT OF HEALTH,

BOARD OF DENTI STRY,
Petiti oner,

VS. Case No. 00-1921

HOUSHANG J. DAYAN, D.D.S.,

Respondent .

N N N N N N N N N N N

RECOMVENDED CRDER

A hearing was held pursuant to notice on Novenber 28, 2000,
by Barbara J. Staros, assigned Adm nistrative Law Judge of the
Di vision of Administrative Hearings, in Tallahassee, Florida.

APPEARANCES

For Petitioner: Rosanna M Catal ano, Esquire
Agency for Health Car Adm nistration
2727 Mahan Drive
Fort Knox Buil ding, Mil Stop 39
Tal | ahassee, Florida 32308

For Respondent: No appearance was nmade on behal f
of Respondent.

STATEMENT OF THE | SSUE

At issue is whether Respondent commtted the offenses set
forth in the Arended Admi nistrative Conplaint and, if so, what

penal ty shoul d be inposed.



PRELI M NARY STATEMENT

Petitioner, Departnent of Health, Board of Dentistry, filed
an Anended Adm nistrative Conpl aint on or about February 17,

2000, with two counts of professional violations against
Respondent, a |icensed denti st.

Respondent di sputed the allegations in the Anended
Adm ni strative Conplaint and petitioned for a formal hearing
i nvol ving disputed issues of material fact. The case was
referred to the Division of Adm nistrative Hearings on or about
May 8, 2000. A formal hearing was set for Novenmber 28, 2000,
with notice of said hearing sent to counsel for both parties.

On Septenber 20, 2000, counsel for Respondent filed a Mtion
to Wthdraw. No response to the notion was filed and the notion
was granted on COctober 3, 2000. On Cctober 4, 2000, a Notice of
Hearing was sent directly to Respondent to the address identified
as Respondent's by his attorney.

No pre-hearing stipulation was filed. Counsel for
Petitioner indicated that Respondent had not responded to
di scovery or attenpts at contacting him

At hearing, Petitioner presented the testinony of Evangaline
Rentz and M chael Kennedy. Oficial recognition was taken of
Chapters 455 and 466, Florida Statutes, and Section 20. 43,
Florida Statutes. Petitioner's Exhibits nunbered 1-3 were

admtted i nto evidence.



At the tinme the hearing was schedul ed to commence, the
heari ng was opened but no appearance was made on behal f of
Respondent. The hearing recessed for one-half hour to give
Respondent every opportunity to appear, but no appearance was
made on his behal f.

A transcript consisting of one volune was filed on
January 5, 2001. On January 8, 2001, Petitioner tinely filed a
Proposed Reconmended Order which has been considered in the
preparation of this Recomrended order. Respondent has not filed
any post-hearing subm ssion.

FI NDI NGS OF FACT

1. Petitioner is the state agency charged with regul ating
the practice of dentistry pursuant to Section 20.43, Florida
Statutes, and Chapters 455 and 466, Florida Statutes. Pursuant
to the authority of Section 20.43(3)(g), Florida Statutes,
Petitioner has contracted with the Agency for Health Care
Adm ni stration to provide consuner conplaint, investigative and
prosecutorial services by the Division of Medical Quality
Assurance, councils, or boards.

2. Respondent is and has been at all tines material hereto,
a licensed dentist in the State of Florida, having been issued
i cense nunber DNOO06759. Respondent's dental |icense has been

del i nquent since March 1, 2000.



3. Respondent's | ast known address is 8081 Park Villa
Circle, Cupertino, California 95014.

4. On or about Decenber 16, 1993, Respondent was convi cted
inajury trial of one count of soliciting prostitution, five
counts of sexual battery and two counts of false inprisonnment in
the County of Santa Clara, California. Respondent was sentenced
to three years in prison. The sentence was suspended and
Respondent was pl aced on felony probation for five years subject
to the follow ng conditions: that he serve one year in the
county jail; that he pay fines and penalties; that he undergo
psychiatric counseling; that he report his conviction to future
enpl oyers; that he report to the California Dental Board; that he
treat male patients only; and that he have no contact with the
victins.

5. The circunstances underlying Respondent's crim nal
convictions involved sexual battery of femal e enployees in the
dental office and of female patients during dental treatnents in
his office while he was engaged in the practice of dentistry.

6. In or around January 1996, the California Board of
Dentistry accepted Respondent's surrender of his California
license to practice dentistry in case nunber AGN 1994-18, and
al l owi ng Respondent to apply for reinstatenent after one year,
subject to the terns and conditions of Respondent's crimn nal

pr obati on.



CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has jurisdiction
over the parties and subject matter in this case pursuant to
Sections 120.569 and 120.57(1), Florida Statutes.

8. Petitioner has the burden of proving by clear and
convi nci ng evidence the specific allegations of the Arended

Adm ni strative Conplaint. See Ferris v. Turlington, 510 So. 2d

292 (Fla. 1987).
9. Section 466.028, Florida Statutes, reads in pertinent
part as follows:

(1) The followi ng acts shall constitute
grounds for which the disciplinary actions
specified in subsection (2) may be taken:

* % %

(b) Having a license to practice dentistry
or dental hygi ene revoked, suspended, or

ot herw se acted agai nst, including the denial
of licensure, by the |icensing authority of
anot her state, territory, or country.

(c) Being convicted or found guilty of or
entering a plea of nolo contendere to,
regardl ess of adjudication, a crine in any
jurisdiction which relates to the practice of
dentistry or dental hygiene. A plea of nolo
contendere shall create a rebuttable
presunption of guilt to the underlying

crim nal charges.

(2) Wen the board finds any applicant or
licensee guilty of any of the grounds set



forth in subsection (1), it nmay enter an
order inposing one or nore of the foll ow ng
penal ti es:

(a) Denial of an application for |icensure.
(b) Revocation or suspension of a |license.
(c) Inposition of an adm nistrative fine not
to exceed $3,000 for each count or separate
of f ense.

(d) Issuance of a reprimand.

(e) Placenent of the |licensee on probation
for a period of time and subject to such
conditions as the board may specify,
including requiring the Iicensee to attend
continui ng educati on courses or denonstrate
conpetency through a witten or practical
exam nation or to work under the supervision
of anot her |icensee.

(f) Restricting the authorized scope of
practi ce.

10. Count | of the Amended Admi nistrative Conplaint charged
Respondent with commtting an act which disciplinary action may
be taken pursuant to Section 466.028(1)(b), Florida Statutes, for
having a license to practice dentistry revoked, suspended, or
ot herwi se acted against by the licensing authority of another
state. As Respondent’'s license to practice dentistry was
suspended by the licensing authority of California, Petitioner
has net its burden of proving Count I.

11. Count Il of the Anended Adm nistrative Conpl ai nt
charged Respondent with conmtting an act for which disciplinary

action may be taken pursuant to Section 466.028(1)(c), Florida



Statutes, for being convicted or found guilty of a crinme in any
jurisdiction which relates to the practice of dentistry. As
Respondent was convicted by a California jury of one count of
soliciting an act of prostitution, five counts of sexual battery
and two counts of false inprisonnment, all crinmes which were
related to Respondent's practice of dentistry, Petitioner has net
its burden of proving Count 11.

12. Rul e 64B5-13.005, Florida Adnmi nistrative Code, reads in
pertinent part as follows:

(3) Wen the Board finds an applicant or
licensee whom it regul ates under Chapter 466,
Florida Statutes, has conmtted any of the
acts set forth in Section 466.028, Florida
Statutes, it shall issue a Final Oder

i nposi ng appropriate penalties within the
ranges recomended in the foll ow ng

di sci plinary guidelines:

* % %

(c) Having a license to practice dentistry
or dental hygi ene revoked, suspended, or

ot herwi se acted against, including the deni al
of licensure by the licensing authority of
anot her state, territory, or country. The
usual action of the Board shall be to inpose
a period or probation, restriction of
practice, suspension and/or revocation
dependi ng upon the conduct involved and
penal ti es inposed by the other jurisdiction.
In the case of an applicant, the Board shal
deny the application.

(d) Being convicted or found guilty,

regardl ess of adjudication, of a crine in any
jurisdiction which directly relates to the
practice of dentistry or dental hygiene. The
usual action of the Board shall be to inpose



any of the penalties specified in subsection
466. 028(2), F.S. dependent upon the gravity
of the underlying conduct. However, in the
case of crimnal conduct involving insurance
fraud, sexual m sconduct, or drug violations,
t he Board shall inpose a suspension or
revocation. 1In the case of an applicant, the
Board shall deny the application.

* % %

(4) Based upon consideration of aggravating

or mtigating factors, present in an

i ndi vi dual case, the Board may deviate from

the penalties recommended i n subsections (2)

and (3) above. The Board shall consider as

aggravating or mtigating factors the
fol | ow ng:

(a) The severity of the offence;

(b) The danger to the public;

(c) The nunber of repetitions of offenses
or nunber of patients invol ved;

(d) The length of tine since the violation;

(e) The nunber of tines the |icensee has
been previously disciplined by the
Boar d;

(f) The length of time the licensee has
practi ced;

(g) The actual damage, physical or
ot herwi se, caused by the violation
and the reversibility of the damage;

(h) The deterrent effect of the penalty
i nposed;

(i) The effect of the penalty upon the
i censee's livelihood;

(j) Any efforts of rehabilitation by the
i censee;

(k) The actual knowl edge of the |icensee
pertaining to the violation;

(I') Attenpts by the licensee to correct or
stop the violation or refusal by the
|icensee to correct or stop violation;

(m Related violations against the |icensee
in another state including findings of
guilt or innocence, penalties inposed
and penal ties served;



(n) Penalties inposed for related
of fenses under sections (2) and (3)
above,;

(o) Any other relevant mtigating or
aggravating factor under the
ci rcunst ances.

(Enmphasi s supplied.)

% *
13. Petitioner seeks revocation of Respondent's license to
practice dentistry. Revocation is one of the penalties which the
board may i npose pursuant to Section 466.028(2), Florida
Statutes, and is within the perm ssible range established by Rule
64B- 13. 005. Moreover, several of the aggravating factors which
are enunerated in said rule are present. No mitigating factors
were presented by Respondent. Accordingly, there being no reason
to deviate fromPetitioner's recommendation, its proposed penalty

is accepted as appropriate. Wil ker v. Departnent of Business and

Pr of essi onal Regul ation, 705 So. 2d 652, (Fla. 5th DCA 1998).

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons of
Law set forth herein, it is

RECOVVENDED:

That the Board of Dentistry enter a final order adopting the
foregoing findings of fact and conclusions of |aw and which

revokes Respondent's |icense.



DONE AND ENTERED this 9th day of February, 2001, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STARCS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl. us

Filed with the derk of the
Di vi sion of Adm nistrative Hearings
this 9th day of February, 2001

COPI ES FURNI SHED

Rosanna M Cat al ano, Esquire

Agency for Health Care Adm nistration
Post O fice Box 14229

Mail Stop 39

Tal | ahassee, Florida 32317-4229

Houshang J. Dayan, D.D.S.
8081 Park Villa Circle
Cupertino, California 95014

Wl liamH Buckhalt, Executive Director
Board of Dentistry

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

Theodore M Henderson, Agency derk
Department of Health

4052 Bal d Cypress Way Bin AO02

Tal | ahassee, Florida 32399-1701
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this reconmended order. Any exceptions to
this recomended order should be filed with the agency that wll
issue the final order in this case.
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